STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
SERVI CES,

Petitioner,
VS. Case No. 04-0004PL

JEAN- RENE JOSEPH

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on March 3, 2004, in Mam, Florida, before Adm nistrative Law
Judge M chael M Parrish of the Division of Adm nistrative
Hear i ngs.

APPEARANCES

For Petitioner: Dickson E. Kesler, Esquire
Depart nment of Fi nancial Services
401 Northwest Second Avenue, Suite N-321
Manm , Florida 33128

For Respondent: Hernan Hernandez, Esquire
1431 Ponce de Leon Boul evard
Coral Gables, Florida 33134

STATEMENT OF THE | SSUES

This is a license discipline case in which Petitioner seeks
to take disciplinary action agai nst Respondent on the basis of
al I egati ons of m sconduct set forth in an Administrative

Conpl ai nt dated August 13, 2003.



PRELI M NARY STATEMENT

At the final hearing on March 3, 2004, Petitioner presented
the testinony of two witnesses; Ms. G na Mchelle Santacroce
("Santacroce"), a custoner who obtained a bail bond on behal f of
a friend; and M. WlliamDarryl May ("May"), an investigator in
Petitioner's Bureau of Investigation. Petitioner also offered
two exhi bits, both of which were received in evidence.

Respondent testified in his own behal f and al so presented
the testinony of another witness: M. Benjamn Elisio Hernandez,
Jr. ("Hernandez"), a bail bond agent who worked on resolving a
forfeiture of the subject bail bond. Respondent also offered
one exhibit, which was received in evidence.

At the conclusion of the hearing the parties were all owed
ten days fromthe filing of the transcript within which to file
their respective proposed recommended orders. The transcript of
the final hearing was filed with the Division of Admi nistrative
Hearings on April 5, 2004. On April 15, 2004, Petitioner filed
its Proposed Recormended Order containing proposed findings of
fact and concl usions of |aw.

On May 6, 2004, a full twenty-one days past the deadline,

and without benefit of either a notion seeking an extension of

time or an expl anati on or excuse showi ng good cause for his

tardi ness, Respondent's counsel filed a docunent entitled

Respondent's Proposed Order. This unexplained tardiness in



document subm ssion reflects an indifference to or disregard for
clear instructions designed to inplenent the fair and orderly

di sposition of admnistrative litigation. The undersigned is
not di sposed to excuse, disregard, or reward such unexpl ai ned
conduct. Accordingly, Respondent's late-filed docunent entitled
Respondent's Proposed Order, is being treated as an unaut hori zed
docunent and is included in the record as an unauthori zed
docunent, the substance of which has not been considered by the
under si gned.

FI NDI NGS OF FACT

1. At all tines material to this case, Respondent Jean-
Rene Joseph has been licensed in the State of Florida as a bai
bond agent. At all tines material to this case, Respondent
worked as a bail bond agent with a bail bond conpany naned
Anerica's Best Bail Bonds, Inc.

2. At approximately 2:30 or 3:00 a.m on the norning of
January 29, 2002, Santacroce contacted Respondent for the
pur pose of arranging bail for a friend of hers nanmed John
Raynmond Moyer ("Myer"). Moyer needed a bond in the anmount of
$1, 500. 00. Respondent agreed to provide, and did provide, the
requested bail bond for a fee of $150.00. On the norning of
January 29, 2002, Santacroce paid $150.00 cash for the bail bond
fee. Santacroce also agreed to furnish collateral for the bai

bond i ssued on behalf of Myer. 1In this regard, Santacroce



agreed that she would either deliver the title to a specified
automobi |l e as collateral, or she woul d make paynents of $250.00
per week until the bail bond on behalf of Myer was fully

coll ateralized.

3. Inthe early norning hours of January 29, 2002,

Sant acroce did not have an original certificate of title to an
autonobile with her. Instead, she gave Respondent a col or

phot ocopy of title nunber 50460657, which was a certificate of
title to an autonobile. The certificate showed title to a 1986
Chevrolet in the name of a registered ower nanmed Aiver C. Todd
("Todd"). Handwitten information on the certificate indicated
that the regi stered owner had sold the autonobile to AAA
National Auto Sales, who in turn had sold the automobile to
Sant acroce. Santacroce also had with her at that tinme an
affidavit signed by Todd that authorized Santacroce to retrieve
t he subject autonobile froma towi ng conpany, as well as a
docunent from Festa Towi ng Service, Inc, item zing tow ng and
st orage char ges.

4. During the early norning hours of January 29, 2002,
Respondent and Sant acroce both signed a recei pt docunent
nunbered 11122. Section 4 of that docunent describes the
collateral or collateral docunents as consisting of a prom ssory

note and "Fl car title #50460657 or weekly paynent of $250.00."



5. Santacroce never made any paynents towards
collateralization of the subject bail bond. Mreover,

Sant acroce never delivered to Respondent the original of the
certificate of title described above.

6. Less than two weeks |ater, Myer was arrested and
jailed on other crimnal charges. Through another bail bond
conpany, Moyer posted bail on the second arrest. Santacroce no
| onger wi shed to have any liability on the bail bond issued on
January 29, 2002. Accordingly, she asked Respondent to
"surrender” the bond and have Myer returned to jail.

7. Moyer failed to appear for his court appearance that
was guaranteed by the bail bond obtained by Santacroce. A bond
forfeiture order was issued on February 12, 2002. Eventually,
Moyer appeared, the forfeiture order was set aside, and the
surety was di scharged. Respondent's enployer incurred expenses
in the anmount of $50.00 to have the forfeiture order set aside.

8. At sone point after the surety was discharged,

Sant acroce asked Respondent to return what Santacroce descri bed
as the certificate of title she had given to Respondent.
Respondent could not return a certificate of title to

Sant acroce, because Respondent never received a certificate of
title from Santacroce. Respondent never returned the photocopy

of the certificate of title to Santacroce. That photocopy was



still in Respondent's possession as of the day of the final
heari ng.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
case. 88 120.569 and 120.57(1), Fla. Stat.

10. In a case of this nature, Petitioner bears the burden
of proving that the |icensee engaged in the conduct, and thereby
commtted the violations, alleged in the charging instrunent.
Proof greater than a nere preponderance of the evidence nust be
presented by Petitioner to neet its burden of proof. Cear and
convincing evidence of the licensee's guilt is required. See

Depart nent of Banking and Fi nance, Division of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d

932, 935 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292, 294

(Fla. 1987); Pou v. Departnent of Insurance and Treasurer, 707

So. 2d 941 (Fla. 3d DCA 1998); and Section 120.57(1)(j),
Florida Statutes ("Findings of fact shall be based upon a
preponder ance of the evidence, except in penal or |icensure
di sci plinary proceedi ngs or except as otherw se provided by
statute. . . .").

11. dear and convincing evidence "requires nore proof
than a ' preponderance of the evidence' but |ess than 'beyond and

to the exclusion of a reasonable doubt.'" In re G aziano, 696




So. 2d 744, 753 (Fla. 1997). It is an "internedi ate standard."
Id. For proof to be considered "'clear and convincing'

t he evidence nmust be found to be credible; the facts to which
the witnesses testify nust be distinctly renmenbered; the
testinony nust be precise and explicit and the w tnesses nust be
| acking in confusion as to the facts in issue. The evidence
must be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” Inre
Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, w th approval,

fromSlomw tz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983). "Although this standard of proof nay be net where the
evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous.” Westinghouse Electric Corporation, Inc. v.

Shuler Bros., Inc., 590 So. 2d 986, 989 (Fla. 1st DCA 1991).

12. In determ ning whether Petitioner has nmet its burden
of proof, it is necessary to evaluate Petitioner's evidentiary
presentation in light of the specific factual allegations nade
in the charging instrunment. Due process prohibits an agency
fromtaking disciplinary action against a |licensee based upon
conduct not specifically alleged in the charging instrunent.

See Ham I ton v. Departnent of Business and Prof essi onal

Regul ation, 764 So. 2d 778 (Fla. 1st DCA 2000); Lusskin v.

Agency for Health Care Adm nistration, 731 So. 2d 67, 69 (Fla.




4t h DCA 1999); and Cottrill v. Departnment of |nsurance, 685 So.

2d 1371, 1372 (Fla. 1st DCA 1996).
13. Furthernore, "the conduct proved nust legally fal
wWithin the statute or rule claimed [in the charging instrunent]

to have been violated."” Delk v. Departnent of Professional

Regul ati on, 595 So. 2d 966, 967 (Fla. 5th DCA 1992). In

deci di ng whether "the statute or rule clainmed [in the charging
instrument] to have been violated" was in fact violated, as
all eged by Petitioner, if there is any reasonabl e doubt, that

doubt nust be resolved in favor of the |icensee. See Wit aker

v. Departnent of |Insurance and Treasurer, 680 So. 2d 528, 531

(Fla. 1st DCA 1996); Elnmariah v. Departnment of Professional

Regul ati on, Board of Medicine, 574 So. 2d 164, 165 (Fla. 1st DCA

1990); and Lester v. Departnment of Professional and Cccupati onal

Regul ati ons, 348 So. 2d 923, 925 (Fla. 1st DCA 1977).

14. The Administrative Conplaint in this case seeks to
t ake disciplinary action agai nst Respondent on the basis of
al | egations that Respondent has violated eight or nore statutory
provisions by failing to return to Santacroce "the coll ateral
car title #50460657" which he allegedly received from Sant acroce
as collateral security for a bail bond Respondent wote for

Moyer. The sine qua non of a duty to return "car title

#50460657" i s proof that Respondent received "car title

#50460657." There is no clear and convinci ng evi dence that



Respondent ever received "car title #50460657." Rather, the

evi dence establishes that Santacroce gave Respondent a photocopy
of car title #50460657 and an unfulfilled prom se to give him
either the original title certificate or weekly cash paynents of
$250. 00. The photocopy of the subject certificate of title is a
pi ece of paper with no value, nuch Iike a photocopy of a hundred
dollar bill. Because the photocopy had no value, it did not
constitute collateral security. And because there was nothing
of value given to Respondent as collateral security, there was
not hi ng Respondent was required to return when the bail bond was
di schar ged.

RECOVIVENDATI ON

On the basis of all of the foregoing, it is RECOMENDED
that the Adm nistrative Conplaint in this case be dism ssed
because there is no clear and convincing evidence that
Respondent received "car title #50460657" or anything el se of

val ue as col lateral security for the subject bail bond.



DONE AND ENTERED t hi s

Leon County, Florida.

COPI ES FURNI SHED,

Di ckson E. Kesler,
Depart ment of Fi nanci al
Suite N-321

Esquire

401 Nort hwest Second Avenue

Manm, Florida 33128

Her nan Her nandez, Esquire

7th day of May, 2004, in Tallahassee,

Pl QC

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of My, 2004.

Servi ces

1431 Ponce de Leon Boul evard

Coral Gabl es,
Honor abl e Tom Gal | agher
Chi ef Financial Oficer
Departnent of Financi al
The Capitol, Plaza Level
Tal | ahassee,

Florida 33134

Servi ces
11
Fl orida 32399-0300

Mar k Casteel, General Counsel
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee,

Florida 32399-0300
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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